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SENTENCING AMENDMENT BILL 2014 
Second Reading 

Resumed from 24 September 2014. 

HON ADELE FARINA (South West) [3.38 pm]: I am the lead speaker for the opposition on the Sentencing 
Amendment Bill 2014 and I rise to advise the house that the opposition supports the bill. The bill seeks to 
address an anomaly between the Sentencing Act 1995 and the Prisoners (Interstate Transfer) Act 1983. 
Western Australia is a participant in a national prisoner transfer scheme that allows prisoners to transfer 
interstate and provides that prisoners who transfer under the act stand in the same position after they transfer as 
they did before the transfer, meaning the person would maintain their original sentence including any set 
minimum parole periods made by the courts in the original jurisdiction. At the time Western Australia entered 
into the national scheme, a sentencing court in WA fixed a minimum term and the power of the then 
Parole Board to release a prisoner on parole was exercisable not earlier than at the expiration of the minimum 
term. In 1995 this position changed. In enacting the Sentencing Act, the Parliament of Western Australia altered 
its approach to the fixing of the earliest date at which a prisoner would be eligible for parole. Under section 93 of 
the Sentencing Act 1995, the earliest date for eligibility for parole is governed by legislative prescription and not 
by an order of the sentencing court; also under section 93, no period of parole ever exceeds two years. The 
source of power for the board to grant parole is section 20 of the Sentence Administration Act, which provides 
that release dates set by the board must not be earlier than the day when under section 93 of the Sentencing Act 
the prisoner is eligible for release on parole. 

The effect of this is that we have a clear intention under the national scheme and the Prisoners (Interstate 
Transfer) Act 1983 that the sentence imposed by the original court in another state jurisdiction would have the 
same effect on the transfer of the prisoner to Western Australia as if it had been made by a WA court. However, 
the Sentencing Act 1995 changed the sentencing scheme in WA with regard to parole from one ordered by 
a court to one prescribed by legislation, creating a conflict of intention with the Sentencing Act 1995 overriding 
the earlier Prisoners (Interstate Transfer) Act 1983. Despite the enactment of the Sentencing Act 1995, the 
WA Prisoners Review Board continued to consider parole for transferred prisoners on the basis of the intention 
that was initially detailed in the Prisoners (Interstate Transfer) Act 1983, despite there being some concerns. 
Exactly how many transferred prisoners have been released on parole on this basis since 1995 is not stated in the 
Attorney General’s second reading speech, and I would be interested to learn from the Attorney General just 
how many transferred prisoners were affected by this anomaly.  
This brings us to the case of Mr Diano. Mr Diano was sentenced by the Supreme Court of Queensland to a term 
of imprisonment of seven years, with an order that he be eligible for parole on 12 May 2015. Until January 2013, 
Mr Diano served his term of imprisonment in Queensland. On 24 January 2013, an order was made under the 
Prisoners (Interstate Transfer) Act 1980—the Queensland act—to transfer Mr Diano to WA to serve the balance 
of his sentence of imprisonment in accordance with the law of Western Australia. On 14 May 2013, the 
Prisoners Review Board purported to make an order that Mr Diano be released on parole on 15 May 2013, and 
on 15 May 2013 Mr Diano was released from custody. On 15 October 2013, the board cancelled or purported to 
cancel the May parole order on the basis that it had no power to make a parole period order until 2015, and it 
advised Mr Diano that his parole order had been cancelled and that a warrant had been issued for his arrest. On 
31 October 2013, the chairperson of the board confirmed the decision of the board and effected that decision. 
Mr Diano was returned to custody on 1 November 2013, and remains in custody to this day. Understandably, 
Mr Diano would have been upset by this decision and sought legal advice, and subsequently began action in the 
Supreme Court of Western Australia, challenging the board’s decision to cancel his parole. 
On 5 March 2014, the Supreme Court of WA delivered its decision dismissing Mr Diano’s application and 
finding that the Prisoners Review Board had no power to make a parole order in May 2013 by force of section 23 
of the Sentence Administration Act, and section 89 of the Sentencing Act. The release dates fixed by the board 
cannot be earlier than 12 May 2015. In his decision, Mr Justice Beech made clear that in 1995 Parliament made 
clear policy choices. Eligibility for parole would be fixed by statute and not by a court, and the period of parole 
would never exceed two years. These policy decisions are revealed and given effect to by clear and unambiguous 
language. Mr Justice Beech went on to say in his decision — 

Although Parliament made consequential amendments to many Acts when it passed the Sentencing Act, 
no amendments were made to the Transfer Act. 

Further along he continued — 
When, in 1995, Parliament replaced that other legislation with a substantially different regime, it did not 
make changes to the Transfer Act that would have been necessary and appropriate for that Act to 
continue to achieve fully its policy. 

That very simply and very clearly sets out the nub of the problem that the bill before us seeks to address. 
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At the briefing on the bill that was organised through the Attorney General’s office, departmental staff 
acknowledged that the state remains a participant in the national scheme. At that briefing I asked for a copy of 
the national transfer scheme agreement memorandum of understanding to be provided to me, and I am yet to 
receive it. I ask that the Attorney General follow that up with his department and provide me with a copy of it 
because I am interested in reading it, even if the Attorney General does not see the relevance of it. 
Hon Michael Mischin: I wasn’t aware that you’d asked me, although I can’t see the relevance of it either. 
Hon ADELE FARINA: Whether the Attorney General sees the relevance of it or not, I would like a copy. 
At the briefing, departmental staff also acknowledged that a provision should have been incorporated in the 
Sentencing Act that amended the transfer legislation to avoid the anomaly, because it was never the intention of 
the state to walk away from its commitments under that national transfer scheme. 
Members, this is a very good example. When members ask questions in this house about whether a bill does 
what it purports to do, or whether a provision in a bill does what it purports to do, and the minister, regardless of 
which party they are from, responds by saying, “Well, Parliamentary Counsel tells us that it does”, or “The 
departmental officer tells us that it does”, or “I believe that it does”, it should not be a reason for a member to 
stop pursuing the issue if they think there is a problem, because we are all human and sometimes we get it 
wrong. Clearly, in this case, with all the evidence before us, there was an oversight. It also goes to prove the 
value of the committee system, because time and again when bills go to committee, these sorts of oversights are 
identified and we are able to remedy them far more quickly that has been the case on this occasion. From the 
briefing I understand that there are six transferred prisoners who will soon be at the same position as Mr Diano, 
and that passing this bill will avoid their being held in custody for longer than they need to be, and will ensure 
that the intended policy that is incorporated in the national transfer scheme that the state agreed to participate in, 
and that was intended when the Parliament passed the Prisoners (Interstate Transfer) Act, will take effect as 
intended. For those reasons, the opposition supports the bill and looks forward to the government enacting the 
bill with great haste.  

HON LYNN MacLAREN (South Metropolitan) [3.49 pm]: I advise the house that the Greens support this 
Sentencing Amendment Bill 2014. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [3.49 pm] — in reply: I thank 
honourable members for their contributions to the debate on the Sentencing Amendment Bill 2014 and the 
indications by both the ALP and the Greens of their support for this legislation. Hon Adele Farina has quite 
comprehensively outlined the thrust of what is intended to be achieved here. I have to say that I do not see the 
relevance of a copy of any memorandum of understanding regarding the operation of the interstate transfer 
scheme. Its principles and the manner in which it operates are fully set out in the relevant act, which was passed 
in the early 1980s. At that stage, of course, it was framed around a regime under which minimum terms of 
imprisonment, just like the terms of imprisonment themselves, were sentences pronounced by a court. In those 
days, even in Western Australia, there was a head sentence, as it were, with the setting of a minimum non-parole 
period before which a sentenced prisoner could not be considered for parole. 
The regime changed in 1995 with the passage of the Sentencing Act, which set out a different regime, at least in 
Western Australia. As Hon Adele Farina pointed out, it set a certain statutory period before which a prisoner 
could not be considered for parole, being, in broad terms, the sentence less two years or half the period of time in 
custody under the head sentence. In the case of a four-year sentence, instead of a court setting, say, anything 
from six months to three and a half years, or whatever it happened to be for a prisoner with eligibility for parole, 
the statute would set a period of two years before the prisoner was eligible for consideration. For sentences 
longer than four years, it would be the head term, less two years. With a sentence of six years, for example, it 
would be four years before a prisoner could be considered eligible for parole. I suspect it was more of an 
oversight and an assumption that it would not change the operation of the interstate transfer regime, but the 
interstate transfer regime was geared to sentences imposed by courts in other jurisdictions having the same 
effect, and any periods of parole set by a court would also be considered a sentence that would be reflected in the 
local regime. It is more of an oversight, I think, concerning the effects on that legislation. Why it was not picked 
up at the time is a good question. I cannot comment on that. Despite Hon Adele Farina’s trumpeting of the 
infallibility of the committee system, I do not even know whether, in its bill stage, the Sentencing Act was ever 
referred to a committee. Maybe it was; maybe it was not. The section governing this, which is being amended by 
the Sentencing Amendment Bill before the house, certainly has been considered by Parliament on other 
occasions, but it appears that the problem has not been identified. It might have been identified sooner if the 
relevant Prisoners Review Board had more carefully analysed the regime under which it was operating. It is 
unfortunate that it has taken until now for that issue to be exposed. That came about with the case of Diano, who 
had been sentenced to, I think, seven years’ imprisonment by a court in Queensland for, I think, armed robbery 
or something of that nature. I may be wrong about that, but it does not matter much; it was serious enough to 
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warrant seven years’ imprisonment, with a minimum term set by the court of two years before being eligible for 
release on parole. 
When he was transferred here under the scheme, for reasons of rehabilitation, contact with family, compassion 
and the like, he expected he would be out after two years. Fairly close to that period, the Prisoners Review Board 
considered that he ought to be released on parole until it came to the attention of the chair of the Prisoners 
Review Board that in fact the legislation had not been complied with. That resulted in litigation and the dismissal 
of his arguments in favour of what the board correctly identified as a prohibition on the board from releasing him 
at that time. That was because, essentially, the interstate transfer scheme operated on court sentences and court-
imposed orders, whereas this was a statutorily imposed prescription for how and when parole would operate. 
Once that came to light, the Minister for Corrective Services identified the issue as one that he felt was 
appropriate to be corrected. There is an argument, I suppose, on a policy basis about whether someone who 
transfers to this regime and hence carries their problems and rehabilitation and the like with them, having 
committed serious offences in other jurisdictions, ought to have the boon of being released earlier or later, as the 
case may be, dependent on the orders of the court by which they were sentenced. It could have been the other 
way: the non-parole period for which the court thought Mr Diano should be subject would have been greater 
than prescribed in WA and he could have gotten the benefit from it by coming over here. In any event, in the 
spirit of maintaining the philosophy behind the transfer regime, it was considered appropriate by the Minister for 
Corrective Services that this be attended to. It was he who alerted me to and gave his support for the need to 
amend the legislation accordingly. At the time, I think some nine prisoners were potentially subject to this. I do 
not know what the figure is now; it does not much matter. Mr Diano, of course, is anxious to have his case 
reconsidered by the Prisoners Review Board, so unless he has been a bad boy inside in the meanwhile, I assume 
the board will consider his case appropriately and favourably. I do not want to pre-empt what it might do, but 
certainly he has a feeling of injustice, and there is some justification in that. The passage of this bill through this 
place will help alleviate that problem and that for other prisoners, and will regularise the regime and bring it into 
operation in a way that it was, I think, originally meant to operate. 

Legislation nowadays is becoming more complicated and, regrettably, despite the best efforts of all concerned, 
occasionally things are overlooked or, as in this case, read in a particular way in the light of the philosophy 
behind the interstate transfer legislation, overlooking, perhaps, the strict operation of that legislation. I do not 
think any malice was intended in the way that the board or anyone else approached this issue. It is just one of 
those things that happen in the complexity of modern life and in crafting laws to cover every eventuality. 
Nevertheless, we have the opportunity to fix it. The earliest this bill could have been introduced was when it was 
introduced. Due to the Christmas break and the like, we have not been able to get to it until now. I am pleased 
that it has been given some priority in the commencement of this year’s sittings. 
I thank honourable members for facilitating its early passage, which will be a great comfort to a number of 
prisoners and their families and dependents who are hoping that it will work to the benefit of, hopefully, 
rehabilitated prisoners. On that note, I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly. 
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